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1. The Petitioner herein has described himselfas a Kenyan citizen and
resident of Machakos County and is a member of the 15t and 2nd

interested parties. He further pleaded that his sound recordmg

)
rights are administered by alicence 1351{?%5} by the interested party
i ,f”
and that the said interested parﬁ:eﬁ’s;are pfﬁﬁ;ate companies limited
i,
by Guarantee whose mandateﬁzs,,to admlmster copyrlght works and
g,
;Myalnes éI:Ie further pleaded that the 3rd
K i
interested party is a collecﬁ%’e management orgafﬁzanon that had

) .y k
been licenced, t%/%%ﬁf’fffrﬁyalt ﬁiﬁ/j/f;/@” and 2018.
,;:f"fy g
e
4. The Pet1t10ner«5fwent ahead to# descrﬂn &,;,the Respondents inter alia:

\?‘;

'\

L
that thf S‘f’Resp’é%dent Is a statutory body established under the

4 - £ )

prowf{;,ons of the C@pynght Act gand responsible for regulating,

f,»f‘f
’f’? 1et1e EéMMOS) The 279 Respondent is a

col]ect1ve management

limited 115b1]1ty partnersth estabhshed under the provisions of the

o .
Pa.rtnersth -ﬁct the 3rdj % Respondent Is the Cabinet Secretary

k-
responsible for m"f’é’jtate_’rs//:f copyright protection and under whom the
Ist Respondent operates; the 4" Respondent is the legal adviser to the

government and represents it in legal proceedings.

3. The Petitioner pleaded that he has brought the petition on his own

behalf, on behalf of members constituting the interested parties
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and proceeded to claim that the petition is grounded under the
provisions of the Constitution of Kenya 2010 namely Articles 2(1),

3(1) 10, 19, 20, 21, 22, 23, 25, 27, 36, 40, (5), 47, 165(3), 258 and 259.

4. The Petitioner filed an affidavit in support of the petition sworn on

28/09/2020 where he presented his gravamen inter alia: that he is
,xi@

x;;f

.aware that the 15t Respondent in 2020 appointed the 2"¢ Respondent

o
to conduct a forensic audit on t.he naturéj;and extent of fraudulent

A, .
malpractices that might have occff;ﬁé?;’ fo/%he period 2017 to 31
«»zf’f}i&:é:& ”"’5‘3?*’ ”f’%
December, 2019 over the mterested artJes/Whmh are collective
@ g P

management organiza t10ns nder the provrs:ons o{?the copyright Act;
ff,ﬁﬁ

/f ; o
that being a mem f the f’lst and 279 interested part:es he was
fff%f*’% o s ’%“fe/

unaware like OH;Z, ,.f’ ﬁe not involved or notified of the

G xff} i
audit by the Is%nd 27d Re p’ﬂﬁ dent.é{’%that in 2017 the It interested
party W s%ﬁot operatmg as a I1censed C’M@,; that no members of the

A
mtere{/éd parties }%tmoned the 7 / 3rd Respondents to activate

ff/,?f*‘i K

T

sectmnf;éG(e) of the cop t that the copyright Act was

pyright;

amended f”ﬁigm 2019 to Wh1fhx;f’{§19 Ist — 3rd Respondents acted
L 5

retrospectivée I%Whmh act:cans are ultra vires; that the 24 Respondent

"ffﬁ Wfﬁﬁ/}f/ff

vide a press conferegg,e ;,purported to adopt the draft audit report as

a final report and threatened to implement 1t by restructuring the

interested party, reviewing the memorandum and articles of |
association of interested parties notwithstanding their private nature,
overhauling of management of Interested parties bodies and

submitting the audit report of law enforcement agencies for
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prosecution of interested parties officials; that the acts and omissions
of the Respondents are unlawful and violate his rights, those of other
members and interested parties; that the proposed actions and
measures have far reaching implications unless the said report is
suspended as there is likely to be prejudice; that restructuring the

organizations and sending others on lea ve/steppm g aside will result
'

,;:’-’
Into crippling of the activities of the CM@gﬁnd may precipitate their
closure. % ng‘%
i j’%{%ﬁﬁﬁ%
5. The Petitioner pleaded thatfh iS idggr dfbyfﬁthe initiatives of the
Respondents which are%iunlawful *’and v1olatesgyh1s fundamental
rights and freed Bro ceeded to plead*‘?*’the violations

L 5

\

.

o ,,,;;f, o
ff’é/ / ‘ﬁff wedn, ’%//}’
N\

() Bg{ 1n1t1&_}£5ng an aud:t@i}he mt%t;ested parties without the
% ﬁ ’ﬁnt of membei:’g:gof the mterested parties, the Ist
% and 2»d Respondents hav‘é? violated the principle of the
“fff,f"jfffrule of law a ”ﬁ,’? &l as sect1c’f;1 46 of the copyright Act.

E ] i pyrig.
ff?f?fff%

(ii} B f,:mtmtmg an aud1tﬂof the interested parties which are
pnvate memb% bodies without the knowledge or

complained o

""'-.,

f""”;ﬁf“:‘b‘
mvolvement ofxthe members themselves, the 1st and 2nd

%f'»«gf

Respondents;»*h Ve violated Article 47 of the constitution.

(iii) By failing to take into account the response of the
interested parties in the audit report, the 1lst and 2nd
Respondents have violated the rules of natural justice and
the provisions of Article 47 of the Constitution.
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(iv) By bypassing members, the laid out internal rules of the
interested parties, the Respondents acted in violation of
article 47 of the constitution.-

) Through restructuring of a private body’s memorandum
of association, the Ist respondent violated the principle of
legality and rule of law set out in article 47 of the
constitution and contemplated by article 2 and with

article 10 of the constitution. %
. o
(vii  The act of relying ofijia, rep"’g;ﬂ without taking into

consideration the respon ’gﬁgf"?‘bf the interested parties

xfﬁg,'?’/
countermands t?’ff/j;’;‘owsmnsf /irtJCIe 47 of the
constitution. / / ”f«’fgf»?
0 V.
(vii) In effect the. freedomj}of association set outf’under article

Gy )
36 of th’%%uﬁ’i’t ha"’gf"b”éﬁ%’i encroached upon by the Ist

Responﬁ% nt wh:cf: ,;,:*f’ préposes to restructure the

b,
orgamﬁtmn of the’f?fnterest%d party contrary to the

&
% amzaﬂon s memoraﬁ’fiium afzfdxarﬁcles of association

as well asffhe will of It/j ff’members expressed through

) & o
(vii ‘f’he actions of the Z na respondent fell outside its scope and

th ﬁfsfﬁul tra vires.

J%%‘} f” i, fﬁ

6. The Petitioner thq&gﬁfw dore xsought for the following reliefs:-

/ff eriodic elejaons
—

(a) Adeclaration that the Respondents have violated articles 10,
36 and 47 of the constitution read with section 46 of the
copyright Act.

(b) A judicial review order quashing the (draft) forensic report
dated 4/09/2020 and subsequently adopted on 21/09/2020
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as the final report and all the consequential decisions of the
Ist Respondent made on reliant on the said forensic audi.
report based on the press release issued on 22/09/2020 by
the Ist Respondent. :

(c) Costs of this petition.

7. The 15t and 2™ interested parties entered appearance but filed no
... L . .
responses to the petition. However, 1’t§§as indicated by learned

counsel for the 1% interested pa; ty that 1tf§upports the petitioner’s

%w;f

/'/f?f%ﬁfy

8. Itis only the 1t Respondentf “who flled"a responsef% the petition vide

petition.

U,
a replying aff1dav1t of Gegﬁ’rﬁ e Ny %”?\reba the D"”’éﬁpl%y Executive
k.
officer of the;’ /ﬁ;%” ””;ﬁ’ fg on 22/10/2020 where he

averred inter aha that pur ﬁ%nt to a‘i‘fcourt order vide Kakamega
'{::ff:";% /g‘;‘ﬁ.fﬁ# //x_,ﬁ
High Ct}urt Petltlon No. 3B of2017 L i;”%n Toto Juma —vs- Kenya
P .3 L W
Copgglght Boardf%?Others the I/},/Respondent appointed the 2nd
L L) 1

Respendent to conductf #a forens;c;faudu for the period between

fé?:f b
]anuaryﬁf 2017 to 31st Decerfﬁ%gﬁl/mg on 1st, 2nd gnd 39 interested
i

parties afte ;ﬁthe 1st 1nterested party declined to obey the court

order; that thf&%*} ;/dfan/d”Brd interested parties were duly notified
by the 1% Respondent of the forensic audit exercise conducted by
the 2nd Respoﬁdent and that they were invited to respond or raise
any objections raised in the audit report which were duly

considered but found to be unsatisfactory, that the 1% respondent

pursuant to the forensic audit made suggestions on possible
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10.

solutions and reforms tg,,str.aighten the copyright sector; that the
audit conducted was lawfully and professionally carried out and
did not violate the constitutio‘n‘o.r any other legislation; that the
exercise was conducted in good faith and in the public interest and
those of the petitioner and other rights holders; that the audit was
necessary so as to enable the 1% Resp%%dent regulate the issue of
licensing; that the audit is necessary ‘i@ensuring the interested
parties have proper structures &ﬁ?fgﬁgroces”g%s and thereby promote

i,
good governance, transparency.and 'é’f’é%’é?u.xﬁ%’bﬂity.

-« T

%35&;;{’3‘“;»‘

. The parties agreed to"’e;g}nvass tﬁ%%petition y, way of written

i S,
submissions. Upon.perusal otithe f?&t{gs noted thatﬂg%s only the 18

”

F o
%ﬁ’yff{é’?ﬁ%d s%ﬁons dated 8/01/2021. The

Respondent who? ha

ichech

submissions fi :éf% by the pe 1ﬁ§,¥er %d 17/11/2020 relates to the
T, ‘F;{:’ff:‘? {:’;‘?ff" &/:{/I;f;ﬁ;r

interlogiitéty application dated

G ;

28/09/2020 that has already been
;’_'.{’?}j"'ﬁ"' /’g,m e;;;;,’g;? % it

”y;ﬁl/;ed “/jﬁ% f«’;f"

&
%;ﬂ’?ﬁ %ﬁﬁ L
Mr. Wyﬁluiffe Jaketch, leafﬁg%"’é%ﬁf‘r;l‘f’gel for the 15t respondent raised
two issue%f}%g determina;';lffﬁ)n namely: firstly, whether the impugned
- - Zi

197}
S

Forensic Au%l%}/éﬁt/ to retrospective application of the
;f }“.',n

copyright Act ZOOIJ?(/*a/?sJa 'é/mended in 2019) and secondly, whether
the 1t Respondent has violated Articles 10, 36 and 47 of the
constitution of Kenya, 2010 or any other law. On the first issue, it
was submitted that the audit conducted on the 15t 2nd and 3

interested parties did not amount to retrospective application of

the copyright Act 2001 (as amended in 2019) since the 1st
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Respondent is mandated under section 5(b) of the said Act to’
supervise and licence the activities of the collective managemenf
organizations which comprise the interested parties herein.
Counsel added that an audit is mandated under section 46(4) and
46(9) of the Act so as to inform the 15 Respondent as to whether or
not to licence or revoke such licence of a Collective Management

Organization based on the information revealed in such an audit. It

*«%‘%

was submitted that 1nspect10n and a;s”f’control of collective
B, ff%
management organizations, yprowdedéf der section 46(E) of

b ¢ )

the copyright (Amendment) Act 20 19 a thatfthe period between
k) L % K
which inspection of books, accounts and records can}be done is not

i
restricted and /lg’{f'x‘% sé’f”fy f, /ﬁny meanlngfu{ audit to be
{/ W ¢
conducted an herefore :c;f,g,doe f’not amount to retrospective

B G,
apphcat1on of‘f’ff{he law. Re’ﬁgnce w"gls, placed in the case of

G L
Mumc:f;’gg;lity of M mb asaVs N%%.ll llml{ed (1963) EA 371. Itwas

the v1ew of counsel t :Sthe 1ntent1onzof introducing section 46E was

T
to 1mp’r”‘%’;ge the collect1 ,;:? fﬁ’nff{ajfféjement of copyright works by
’W

enhancmé%‘fthe procedure through which the 15t Respondent can

Ly

play a more prqactwe ever51ght role on CMOs so as to ensure that
the best 1ntereW members is achieved. It was further
submitted that parliament enacted section 46 E in order to enable
the 1%t Respondent sort out decisively the endemic problems
bedeviling the CMOs. Still on the issue of retrospective legislation,

reliance was placed in the case of Samuel Kamau Macharia &
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11.

another -vs- Kenya ‘Commercri_al Bank Limited & Another
[2012] eKLR and learned counsel submitted that section 46 E is not
a criminal provision and hence can be applied retrospectively in
the present circumstances which is not unconstitutional as the
provision is not in the nature of the bill of retainder. Further
reliance was placed in the case of Yevgg,Bon Tew -vs- Kenderaan

Bas Mara [1982] ALL ER 833 and it wa"{’%ubmnted that reliance on
f‘

i )

section 46 E to carry out a forens’tg/audlt on the interested parties

s
does not take away a vestedsright af’?’g[éﬁ’; dmnder the previously
) & W
existing copyright Act neridoes it create new obhgatlons and duties
B o T
within the management of*th %e CMOa;:smce the vestﬁed right of the
__.f ,f ‘55'?%’4@ 5/4”"‘/;/";‘: f'::f{-‘?{(
Petitioner thel;e{ // «" How f/}"f’ his cop // ht works are managed and
royalties duef{ th / “’"‘d é’//h is to be realized from the
,-{";;"ﬁ fjf"x fx,'f"},"’

forensic_audit that has reveaig‘d that*”the interested parties are

i E T
m1sm//// f’Zy ed and ’?f’;axpturedﬁby individuals whose
o i
1ntere’:’:s¢;‘tj are not fo ’ﬁjffff}nef;pbers ;/f%udmg the petitioner. It was
W, xf’ -
submltt%d that though tl'f”:’?f@ Mxé’ﬁare expected to self-regulate
g Mﬁ'ﬂ

i
under seéﬁ"on 47 of the /pynght Act there has been no such thing
j’{f/ f/ﬁ

thus Warrantl
”/” ,%/

problems and that the 15t Respondent who has already conducted

ent to enact section 46 E to cure the

an audit should be allowed to put in remedial measures so as to

save the copyright sector and creativity industry in the country.

On the second issue, counsel submitted that the 15t Respondent has

not violated articles 10, 36 and 47 of the constitution of Kenya 2010

Machakos High Court Petition No. E4 Of 2020 {Jjudgement) Page 9



or any other law since the forensic audit was supported by
provisions of the law which meet the threshold of constitutionality.'
It was submitted that the 1%, 274 and 39 interested parties were duly
informed and were aware of the forensic audit as confirmed by the
correspondences marked as GN3”, GN4’ GN6”, GN7”, GN8a”

and GN8b” and were duly given fair opportumty to participate and
xf{f

contribute their views in the audit pfég;gfess in compliance with
% .

principles of natural justice. Counsel posrted that the petitioner or
U

interested parties did not,«controvert.fthe ‘evidence by filing a

F o W )

further affidavit. It was ther,efore the contentmnfof counsel that the
B £

i o
1st Respondent comphed v‘?;th Articl ’@47 of the %nstltutlon and it

i K :
&, s
has gone aheac-if%y tidle recé’%men’é/;tlons for the Betterment of

] kg
the 1st, 2nd 3“‘*‘&%21’ ted@’f A% x;,;a” élts members.
*’f? "f?ﬁﬂ

It was;s ’ﬁ%’z’ ’1ttedf'éﬁhat the Petltlaner’s clgj;%that the 15t Respondent

L
%/%;nged the memorandum an/ii articles of association of the
CMOS,AS false since thef B %%%/%ffreedom of association has not
been in erfered with In any way by the audit as the audit does not
challengeéfl;fs{;membershf in the CMO but to the contrary it makes

f’f Jéﬁ”f"fﬁfﬂ’ %

his freedom of A6 sociati ation meaningful in the CMO. It was further

has

‘g‘@‘{%

R\&@g@»

submitted that the audit process does not restructure any legal
document of a CMO and in any case section 46 and 46E of the
Copyright Act 2001 (as amended in 2019) does not provide for
instances where members of CMO should be engaged directly and

individually by the 15t Respondent and in any case the Board of
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Directors and managemeﬂt of the CMOs were responsible to
communicate to its stakeholders and members about the forensic

audit called by the 1%t Respondent. -

It was also submitted that the 15! Respondent is mandated by Article

11(2) and 40(8) of the constitution to promote the intellectual

property rights of the people of Kenya @ of whom is the petitioner

f
from some unscrupulous ent1t1es by refféulatmg and supervising
them as the CMOs are the ones Wh )aveéﬁ1olated articles 10, 11

/Q f}’”’
and 40 (5) of the constlf%%ﬁjﬁln th{f//f? te is rampant bad

F A e Y
p

governance, lack of 1nteg1;1,ty, transparency andi fccountability. It

i, T
is on this basis that the 1 ’?{? part es should 15% zmanaged by
z g

fx/wf, ,%///

enabling the 15t"
ol L W
of which is theﬁferensm audﬂé;“fflﬁnallyx;]earned counsel urged the

- L.
i
court {6 f’émmlss tl}e petition w1th-fcosts f’égfﬁ

miss e
o |

its supervisory duties one

12.1 havej’éonmdered th”’”g{}%ﬁtltlon an?he rival affidavits as well as the
subm1§’§1ons presented b / ”""/";’“1 for the 15t Respondent. The
,a,;;‘;::ﬁ fﬁ/ﬂ

genesis ’é}fthls pet1t10n;,:~,seems to stem from the judgement in

/”
Kakamega Cgﬁg 1tut1 1 1 Petition no. 3B of 2017 Laban Toto
Juma & 4 others v Kenya Copyright Board & 2 others as well
as 7 interested parties wherein the Music Copyright Society of
Kenya was directed to account for all the licence fees and royalties
collected from 1%t January, 2017 to date within thirty (30) days from
the date of delivery of the Judgement (13/07/2018) and that the

accounts were to be delivered to the Kenya Copyright Board which
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was to be at liberty to issue any further orders and directions. It
was on the above basis that the 15t Respondent herein in
compliance with the said court order that it appointed the 2nd
respondent herein to conduct the forensic audit now complained
of. It is not in dispute that the said audit was conducted on the 15,

2" and 3" interested parties which are Collective Management
G

(
Societies (CMO). It is not in dispute “that the 15t Respondent is

fz,f;f;
established under section 3 of th Cop rz‘é“ht Act No. 12 2001 (as
fffﬂu i)

amended in 2019) and tha}ﬁ?ﬂ,ﬁ f‘?:‘,fg%}ns is to license and

y. S

x;;gf/ fﬁftg}rﬂe anéfjﬁ gf;njent societies as

i, o i

provided for under the Act‘*‘ﬁlt 1S also’ﬁet in dlsputééﬁ"%:;}t pursuant to

the amendment// f“’f ’5”’% Act 1 "ﬁ % ction 46E Wa{s@enacted by

i e W &

parliament and&whlc gav ””% zthe 15‘fRespondent powers to inspect

L N

and control collect1ve manage ;pent organ1zat10ns and as a result
F A W

the fbrensic aud1t/now complamed of came about. It is the

% gj""x P
conte’;jmn of the ﬁ%ﬂtmner the{’% the said audit amounts to
’:’j;’;?f f”f’# %,/4;%

retrosp%%};ve application’ e f'tg e:copyright Act 2001 (as amended in

2019) as 1t§é{§f£}ed for aud1t,from 1st January, 2017 to 315t December,

supervise the activities

\.

‘*“»:»

2018 and is thus::,» E,gﬁgr‘{fsf;’f{tutlonal since it has infringed upon his
rights. Having made“’the following deductions, I find the following

1ssues necessary for determination namely: -

(i) Whether the Forensic Audit called for by the Ist
Respondent amounts to retrospective application
of the copyright Act 2001 (as amended in 2019).
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(ii) Whether.fhe Ist Respondent has violated articles
10, 36 and 47 of the constitution of Kenya, 2010 or
any other law.

(i) Whether the Forensic audit conducted by the 2

Respondent upon instructions of the 15t Respondent

amounts to retrospective apphcatlon of the Copvright Act

2001 (as amended in 2019): %”;j{f’f@
>

i
13.It is noted that the 1%t Responde’r{tx;fmstruct”é{” d the 2" respondent to

’%”ﬁ;ﬁfﬁ x”
.-..-,,-_.-,r iy f rdf
he / ,f;? 5/ interested parties for

the period 2017 - ZOIQé ursuant’féf@ the C '??right Act 2001(as
k-

W % N
amended by Act No.20 of 2019) Itis contention? ofi::ghe petitioner

h.-"’
s o
.a'"x = -"}’»’i'"":’f
that the app 11cat1é/’;1’g%/ ’éf ,,xAé’/,fj;?

! sAct to cover a previous period
A -

amounts to etrospectwe”f? L5

%

conduct a forensic audit onst:

=,

é\

‘\.'{'33

&
\

applica ;gn of the law which is
v T

o
unconstltutlonalfﬁ‘l must begin® 01nt1n out that section 5(b) of
F f@, 9 g;ffp ¢ ®)
the C@pyrlght Act 2@01 provides™ for the licensing and supervision
] i i
of the: %g:tlvmes of collec%xfrfe m%agement soc1et1es as provided for
1
under th";,Act as one of th#’%?/glnctlé%s of the 15t Respondent. Hence,

even w1thout}»the amendfﬁent No. 20 of 2019 the 1%t respondent still

f:[/f.-‘x
plays a superv1so

x’f.-'fﬁ/"

organizations which comprise of the 1%, 214, 3rd Interested parties

'-role on the collective management

herein. The relevant sections of the Act are section 46(4), (9) and
the new amendment brought about in section 46E. It is proper to

reproduce the same herein in order to understand the role played
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by the 15t Respondent in relation to the 1st, 2nd gnd 3rd interested

parties:-

5.46 (4) — The board may approve a collective management

organization if it is satisfied that:-

(a) the body is a company 11m1ted by guarantee and
incorporated under the compaiﬂes Act, 2015;

%
(b) itis a non-profit makmg/,ent:ty, %
- A

(c) its rules and regulatmns con h other provisions as

y e el
are prescribed, b f :; ions essary to ensure that
Sembers slithe colloh

the interests of mbers offfthe coIIectnre management

orgamzatmn are ad uatel ,%{rotected ”’;fﬁffjﬁ;ﬁ

y /x"é::f@ %,///

(d) its prng,f;ple ob fe are the collection and distribution
of royaltfi'es and ”fsf%
its f/faccounts are regularly éi’idﬂed by independent

(e)
%ternal au/drtors eIected’%y the socuaty
=

S 46%% of the Act fff{fﬁd {
. ) e Ac prov1 #

ﬁl}gard mayﬁby notice in the gazette and two daily

KX
”’”’ﬁxsa» ,;4,;, g

/ atlonal circulation de-register a Collective

f/,}’ﬁf/;{//

Management Orgamzatlon if it is satisfied that the collective

management organization —

(a) is not functioning adequately as a Collective
Management Organization;
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(b) isnotacting in accordance with its memorandum and
Articles of Association or in the best interest of its
members,

(c) has altered its roles so that it no longer complies with
section 4 of this section; and

(d) it has refused or failed fo compIy with any provisions

of this Act. ”’ff’/

'S.46 E inspection and control of C’éllectwe Management

,5:

(1) The executive d1rector max,authonze xaf’fperson, in writing

s

f" zf’
to mspect the books of “décounts am;i?;fﬁrecords of a

Organization:

Ve" e’% /‘J’{?mza tion. éff%}

W - ’ff”"?fﬁ %XW

2) When i3 an mspec mf under subsection (1), the
fﬁxff x

coIIectIﬁe managem nt orgamzat:on concerned and

Evéry ofﬁfer and empI oyee th zjyof shall produce and

g

e )
ake ava:lab]e to the person making the inspection all

/ “the books, a&%’ounts reco?ds and other documents of the

7
"f”,ff?”’orgamzatmn as’iﬁﬁ /f-’ er’.ég% making the inspection may

f' my 7
’ﬁ’qmre and w1thm se"’tfréffxf days or such longer times as he

,.-’
mfﬁ‘dnect in wr1tmg

s W//%

(3) A per gﬁﬁ willfully fails to produce any books,
accounts, records, documents, correspondences,

statements, returns or other information within the period
specified under sub- section (2) commits an offence under
the provision of this Act and shall on conviction be liable
to a fine not exceeding two hundred thousand shillings or
imprisonment for a term not exceeding three (3) months
or to both such fine and imprisonment.
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(4) The person authorized (o inspect a collective’
management organization shall report to the Board on:-

(a) Any breach or non-observance of the requirements of
this Act;

(b) Any irregularity in the manner of conduct of the
business of the orgamzat:on,

o,
(c) Any apparent m1sman§gement or lack of
management sk1IIsu~m the organ1zat10ns, or ‘

S,
(d) Any other mafter Warran'tm fremedIaI action or a

{ ik, fffff%f

forensic aug}} ?f {f{
e B el
(5) The Execut:ve d1re%£or of ’the Kenya @'opynght Board
noncg in f‘f’iﬁtfﬁ gp’“d after gwmg“’?%he collective
”/”f/”;”ff; ”{;’% 1y j’#""’ ﬁreasonable opportunity of
*’ﬁ f/ *’fx:ff»"" %’"

bemg «,_ﬁﬁil}eard require themnspected organization to

W ,rvf' ,,f}f

compl z”i) such datef"ér thhl%,such period as may be

% ’ffﬁ ﬁed/%ere:n, with f’%cﬁ d11’%ct10ns as he considers
/necessary ihg’connect:on v”frfxth any matter arising out of a

,»”
,;«report made ﬂ“?;‘{ider this se”"é%on
L o

- (6) *‘The powers conferr d"’by subsection (1) may be exercised
the f IIowmg c1rcumstances -

ff;f}}i”f’
(a) WHhe %ﬁj’%on for inspection has been made by not

less than forty five percent of the membership
specifying breach of instruments establishing the
entity, the regulations or the Act;

(b) Failure by a collective management organization to
account for monies to at least twenty percent of its
members;
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(¢) Failure by a collective f}:anagement organization to
offer an account of the exploitation of the copyright
works assigned or licensed to it;

(d) Where a collective management organization has
acted beyond its powers in administering the rights
to which it is assigned or licensed;

(e) Where a collective man’g ement organization has
{2 g

altered its memorandum %:1;, other internal rules to

exclude a section ot-;:its mem"zers in participating in
”"ff“'f P, g
its affairs or as to aIter*itsfcoregb usiness;

r %%/},

() Where a Coﬂ ctwe Manage fﬁ.‘;Orgamzatmn has

i,
pers:stently faIIed to a’aﬂh ere to its .%tfadenIstratII/'e

budget w:thout afreasonable cause; oﬁfigjgf

%/ﬁ ’%y

(9) Whetre a coII agement organization has

\.,

.»‘ fé‘;ﬁf
fa%ed to comj;’ﬁ‘gthh “éﬁrequest for information or
. WS

| records from its Iriémbers by, the Board.

;{f T, v @
From the above proylslons it is cléar that the 15t Respondent vide

| .
its sup,erwsory role is eﬁt1t1ed to/c/:all for audits of the collective

O N

management bodies so as to sat1sfy itself that they are acting within
the law andﬂn«s‘»the best mterest of its members. It is instructive to
- note that dur1 he% orensic audit now complained of, the
collective management organizations comprising of the 1st, 2nd
and 3™ interested parties herein were duly notified and' that they
gave their representations and hence they were not condemned
unheard as alleged by the petitioner. The new amendment

(section 46E) does not restrict the period within which the audit is
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to be conducted. I agree with the submissions by learned counsel
for the 15 Respondent that records, books of account in their very
nature contairt history of transactions requiring the audit to extend
to a previous period. Indeed, for a forensic audit to have any
meaningful purpose the same must look into the past history of the

documents in question. The forensic a;dlt in question was meant
i
to streamline the Collective Managemf”é’?nt Organizations so as to

2 Y

issues of licences and

inform the 15t Respondent to cen-s-l-der th f’ff
o

ff"?éff
further a proper functlomng,,,col "’f?ﬁan gement organization is

P 4*"‘ )

beneficial to its memberg,x as the peti tlener herein as their
. Y
interests will be taken careé‘éf

,x i
%/////f?j’ﬁﬁ éf;ﬁflyt! f

the impugned forensic audit
R
amounts to retrospectlve perat

d@
-’:”‘,.‘_5;:;{{ ""’%:"

;a%

'\

\‘a,\

o

\xgai:%
@g;%

S

%@m

14.As the petitio

of the law and 1s thus
. i,
unconst1tut1onal there 1S needetg{, have# j,»look at some case law

‘j%f?{;ﬁ’ﬁ’éﬁ” f
’ﬁ = In Halsbuf‘?r%*s Laws of England 4" Edition

K

i
volurﬁ“’eff 44 paragraph the’ authors thereof expressed
U, .

themseiwes regarding the 1ssue of retrospective application of laws

;:’-’
as follows: f%wfxﬁ”f K/’ :
j/ﬁf/ ﬁ

“It is a prmc1ple of legal policy that an amending enactment

regardmg the issu
£

l&

should be generally presumed to change the relevant law only

from the time of the enactments commencement.”’

It is noted that the Copyright Amendment Act No.20 of 2019
indicates the Date of Assent as 18 September, 2019 and the date
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of commencement as 2°¢ October 2019. The said amendment Act
introduced the amendment (Section 6E) through which the actions
were said to be justified. In the case of Yew Bon Tew -vs-

Kenderaan Bas Mara [1982] 3 ALL ER 833 the Privy Council held
as follows:- |

“Apart from the provisions of the 1ﬁ%rpreta tion statutes, there

is at common law a prima facie rule,;, of construction that a

i,

) )
statute should not be mterpr ,ted etr,ospectrvely so as fto
i,
,f

H‘x‘}

impair an existing r1gh ”:91;{;@ bIJgatmnﬁrunIess that result is

l A i

unavoidable on the Ianguage used. A statuteds s retrospective if
it takes away or impairs aifvested ght acqu1red-ffm der existing

f///éff’f "”%’f%/

laws, or cre wiobli or imposes a new duly or
» {fﬁj“' Xf;% g x’ﬁxjﬁ p y
attaches a ‘new d15ab111ty§;¢¢1n regard to events already past.
5 LW

” i
18IS ’how’é‘%'er said to be ar%‘;,,f;exceptmn in the case of a statute

/ R {j{,{% 0 g
wlych is purelyfp}oced ural biit: only a right to prosecute or

| Uy, o
deffnd a suit accora’{?ng;to th efrﬁes for the conduct of an action
S %////

i
for th’%ﬁme being prescribed.”

Looking at th u»t-honty in juxta- position with the previous

”3””7%

provisions of the Copynght Act 2001, I find that none of the
petitioner’s existing rights or obligations have been impaired in
any way since the collective management organiza;tions (18, 2nd
and 3"9interested parties) wherein the Petitioner is a member have
an obligation to provide accounts by dint of section 47 of the

Copyright Act 2001 that provides as follows:-
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(1) A collecting society shall as soon as reasonably practicable '

after the end of each financial year submit to the Board:-

(a) Areportofits operations during that year (b) a copy of
its audited accounts in respect of that year.

(2) This section shall apply without prejudice fto the
obligations of a collecting socmty under the provisions of
the companies Act (Cap. 486). ”fj,

In the case of Municipality of M’%’ T asa -vf%- Nyali [1963] EA 371
S

-4 Newbold J sitting in t It pr @,/f r Eastern Africa held
P W
as follows:- *‘?{:f ‘f’f;fﬁ ‘;fffjﬁgf
2
“Whether or notyleg:slat:gjrgﬁgofper%s retrospect Vely depends
F o

on the intefition of hgﬁenact{;fﬁ/body as manifested by the
i o
Ieg.tslatmn %”In seeking toxascerta&n the intention behind the

L) LY
Ieg1 t1on, “’tf}lg} courts arf’é%gmd#%f : by certain rules of

. o

construct:on On’?fof these ru1£x1s that if the legislation affects

v i,
sub‘fiant:ve rights it WIH Inof. b”% ‘onstrued to have retrospective

e c
T K
operé%én unless a clear H%i/tmn to that effect is manifested;

(5‘,’% ﬁ

whereas’1 ff%fec%mcedum only, prima facie it operaltes
retrospectwelyfﬁjfiflgsfféfth ere is good reason to the contrary. But
in the last resort it is the intention behind the legislation which
has to be ascertained and a rule of construction is only one of
the factors to which regard must be had in order to ascertain

that intention:”
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“(60) Most constitutions in common law jurisdiction almost
invariably flown upon retroactive or retfrospective
criminal statutes. This general prohibition finds
expression in article 50(2) (h) of the constitution. That

article provides that:-

‘Every accused person has a f‘;i’!%ght not to be convicted for
T

i
an act or omission that at the t1me it was committed or

omitted was nof an of encefm I{enya or a crime under

i,
international Iavr% %fjﬁgf ff;&égf’%

(61) Asfornon- cnmmal IegISIatmn, the general rule is that the

tatutes other tha th #f ich are merely: ggffclaratory or
/;/W ,-:??’ /ﬁx//%
procedure or evidence are
%g’ ,;g, f;f/f
prima’f; facie prospectrye, andfretrospectwe effect is not to
e /’ »:;ﬁfi,:,

them un fg?, féxpress mention of the

e
%ﬂ retroactw’ﬁ}]aw is not unconstitutional

L *f"’ffff;;'ff
%nless, i) itis t ’f%}% j;,, // he bill of retainder; ii) impairs
L
"E;i" obligation un der con tract iii) divests vested rights; or
@ o

iv) 1s¢const1tut10§a11y forbidden.”

’5?«'5;”’?» A
Being guided’ E”f”}’?’f}ihe%bove authority, the amendment and

introduction of section 46E of the Copyright Act which is not a
criminal provision could safety be applied retrospectively by 1%
respondent as the circumstances warranting the forensic audit
were legislative. Hence, I find section 46E of the Act is not in the

- nature of the bill of retainder and that it does not interfere with any
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15.

Being guided by the above authority, it can be discerned that the-
intention of parliament in introducing section 46E of the Copyright

Act was to give the 15t Respondent a wide latitude in managing the

Collective Management Organizations so as to streamline them for

the benefit of its members one of whom is the Petitioner herein.

The Petitioner’s rights will be prop/%rly taken care of if the
g

P,
interested parties are brought to heel fgfardmg their operations.
a,::‘f
The 15t Respondent could only#l oek deep:;mto the activities and
f{gﬁx’”fﬁ ’:’?”?ﬁb

operations of the Collect1ve Man

7 W

conducting the forens1c,/ dit so’ as*'to estabhsl;?tgwhether or not to

,f"

Organizations by

. o
grant or renew licences to th m The? ?trospectlvﬁ%ﬁeranon of the
i k. ’Jx"’x’?’f'
statute related t&/ f/’ffi r’g’é dlafi;é ‘ which is perrfiissible in the
f;ﬁf’ ’fffﬁ,ﬁ K
circumstances f the 1t Resp /nde'i"’it"“,The forensic audit could only
"%r f’f "**’*5’5”5}

be releyant 1f the past h1sto g,, of theﬁ collective management

. i
orgamzatlons is 1ooked ito. If theﬁaudlt aforesald 1s meant to help
} ‘ffff% /j:;:»f"
streargi;me the 1ntere§’te%part1es f@r&the benefit of its members then
;! e, /f/

the retrﬁspectlve apphcat /f@ ” the Copyright Act was not
"’}#

unconstltutlenal In any way

«}fﬂafrx_,
il

Still on the 1ssuefe§,fretrospect1ve legislation, the decision of the

Supreme Court of Kenya in the case of Samuel Kamau Macharia

& Another -vs- Kenya Commercial Bank limited & Another
[2012] eKLR resonates well with the present circumstances. The

court held as follows:-
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vested interest of the '.ﬁé'ﬁtio'n.er. which lie in the collective
management orgar_}zg}tion ‘namely collection and payment of
royalty. The petitioner is nqt at all prejudiced by the audit carried
out as it is in his best interest‘ as a member since his copyright
works will be properly managed and royalties realized. As the new

section 46E only provides for the procedures on inspection and
wi«*'
forensic audit, the same meets the c%lsntutlonal threshold of
f
retrospective application of a 1 g1slat10r’f”§»f»:eHence I come to the

”’%@

conclusion that that the i 1mpu ¢, atidit did not amount to

) - U
retrospective app11cat1on the Cof pyright Act 2001 (as amended
"’%ﬁﬁf ¢ .
in 2019). % ""?"4} %
W @

\%ﬁ

/”fa;gjfﬁ ,

(ii) Whether the’f'*l,,ft Respondent has*Violated Articles 10, 36 and 47

L - i,
of the QOnst1tu%on of Kenvy %010 oi’?j’;’%nv other law.
JEEn, i k. T

16. The I}eunoner in hlﬁfpetmon madé a raft of accusations against the

o . .

st an%f;i%nd Respondent%{%;chmg /%rfvwlatlons of articles 10, 36 and
47 of the ‘fConstltutlon as fgll ;’w{ /
?,:‘5{,-' x:?a”f x’

‘%

(i) By m:tf%tmg an audit, of the interested parties without the
kY y.

involvemen J;{, oL he / embers of the interested parties, the Ist
and 274 Resp "‘?!Wﬂ H have violated the principle of the rule of

law as well as section 46 of the copyright Act.

(ii) By initiating an audit of the interested parties, which are
private member bodies without the knowledge or involvement
of the members themselves, the Ist and 2nd Respondents have
violated Article 47 of the Constitution.
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(iii)

(iv)

W)

(vi)

(vii)

By failing to take into account the response of the interested
party in their audit report, the 1t and 27 Respondents have
violated the rule of natural justice and the provisions of Article
47 of the Constitution.

By bypassing members, the laid out internal rule of interested
party, the respondents acted in violation of Article 47 of the

Constitution. ff,’%

Through restructuring of a pnvate body s memorandum and
articles of association, the Isf*fRespozfaent has violated the

principle of legality an an diril "”"f" of la ’ﬁﬁsf.fgt out in article 47 of

Q\ﬁm

o w x
the Constitution and{g:onte /;)ngt d by f?’?fde 2 read with
article 10 of the Const:tutzon "% jxﬁ”(”?fx;ﬁf’ff
i
/j/ "f/’{/f}/”f ,;,, ’%”j’&égf f//// v
The act of,{/,f:f;e" n report without taking into
conSJderatff n the r@?ﬁonsesﬁﬁof the Interested party

countennanﬂ} the prows:o’hi?ff art:c]e 57 of the constitution.

In fgffect the fré “’ﬁf’aom of assoc:atmn set out under article 36 of

s ay
theﬁaConsututmn %as been/*%;lcroached upon by the Ist

”""'}f”’ff”;x,;,,,,,x /’ /
Respgndent which propo )S¢ W

the {nterested party contrary to the organisation’s

memorg”gdum and artlcles of association as well as the will of

,rg,’i’
its memberé’ff ’?cpres’é%é through periodic elections.

e

o restructure the organisation of

As the petitioner has pinpointed the specific provisions of the

Constitution that have been violated by the 15! and 274 Respondent, it

i1s appropriate to reproduce them and are as follows:

Arxticle 10- National Values and Principles of Governance.
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1) The national values and principles of governance in this
Article binds all state organs, state officers, public officers and
all persons whenever any of them-

a) applies or interprets the Constitution;
b) enacts, applies or interprets any law; or
c) makes or implements public policy decisions.

2) The national values and pr1nc1p1eszof governance include-
a) Patriotism, national unity, sh’grmg and devolution of
power, the rule of law, democracygand participation of the

L g
people; . ff”'},;;fgf o )
b) Human d1gmty P ocxalfeff”:jushce, inclusiveness,

x/c’ff’/ """" “ ’ﬁ;ﬂ i

S5 non-disérimination and

equality, huma}: 1ght Sin,
i K7
rovocation of the'miar mahged, gﬁ?ﬁ?ﬁ*’f’

p o g o i
c) Good ﬁérnance,’fx%Intengty, . transparency and

accountab‘f/ fﬁ”’:ﬁf*‘f @“’/ ’”f’{?}fﬂ"’”’

= xf
d) Sustamable develofj’?nent {x’%
| o f%g,,
Article 36 FEreedom of Association @

f;;//:f/ﬁfw&x W,-_.-ff' ,{»;;fj,;x é’{}

‘Every personﬁhgs the right {o}f»freedom of association which

*;:rj,f’f,ﬁ

mcludes the r1ght’to form, {/3{11 or participate in the activities
i

i o ’}* .
f/én association o «anqg; :{1?5”(

2) A person shall not be compeIIed to join an association of any

kind. ffﬁ”jffﬁ% ///%//

3) Any Ieg:slft ion thatﬁ’reqmres registration of an association
K F G
of any kind shall ‘provide that-

a) reqgistration may not be withheld or withdrawn
unreasonably; and

b) there shall be a right to have a fair hearmg before a
registration is cancelled.
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Article 47- Fair Administrative Action

1) Every person has the right to administrative action that is
expeditions, efficient, lawful, reasonable and procedurally
fair.

2) If a right or fundamental freedom of a person has been or is
likely to be adversely affected by . if%dmxmstratwe action, the
person has the right to be given Wntt?) reasons for the action.

J3) Parliament shall enact IegISIatmn to gfve effect to the rights in

.
clause (i) and that 1eg1slatzon sha%%;%

yr
a) Provide for the ,;/é%f ”{’f mimstratw; action by a court
or, if appropnate“g’i}f;indepe%ﬁ’dent and 11”;’;p§rt1al tribunal;
L W g
// S, *’5?“’?3;,» / 4
b) Promofg eff1c1ent adz:}mxstz;%tfmn
It is n@ted that théﬂfafghtmner her /m had sought for conservatory
«";,-"' i, ‘_,f ,.f
crderf3 endmg deter’%na}mn of thé petition and vide this court’s
a"’f ’*”’.x 2 ff%f%f;/
ruling dated 9-12-2019 1t hel #hat'a public authority will be bound

to have aé’{’f fol unlawfull%?and or unconstitutionally it has made a
Ny
decision or donej’é methmg without the legal power to do so or so
e
unreasonable that no reasonable decision maker could have come
to the same decision or done the same thing or without observing
the rules of natural justice. The conservatory order was indeed
granted pending the determination of the petition. The 1%

Respondent has denied violating the petitioner’s right under
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articles 10, 36 and 4T'ef the Constifution and maintained that it
followed due procese and duly engaged the 1st, 2rd and 3t
interested parties as ﬁcznflrmed by the various correspondences
annexed to the 15t Respondent’s Deputy Executive Officer’s
replying affidavit namely “GN3”, “GN4”, “GN6”, “GN7”, “GN8 a &
b”. It is noted that the petitioner or theﬁ;;terested parties failed to
controvert the said assertions by f111ng affidavits in response

“":?f?x
thereto thereby implying that the');fwere 1nfﬁagreement with the 1st

«
Respondent that the forensic:zaudit "{;ffd”‘? ’ctg% duly complied with

NN

the constitutional prov151 ns here "*?’add that the said
.,

annexures confirm that tH”’iﬁA terest "’d parties d1@1 ,present their
B ”’f‘%’? i

responses to the M ’fi B,dlt rejb nehcatmg that they were given

F e W
aright of hearmg and hence@lﬁ;ﬁe clalm that their rights under article
i

47 of thﬁ ﬁgnst1t$1on were v1ola%e¢d ar%{{fl@t convincing at all.

U, o

The pet1t1oner has claimed that th 1st Respondent’s actions has

,-f_.rx

.

1nterferefd with members 6§ *?’y //an and 39 interested parties as

{,r/
well as chf@ nging the memorandum and articles of association of the
g2 ]
i Ent’ st
collective ma%’? gg%% ;:?} organizations. However, the 1

Respondent’s replying affidavit gave a good explanation as to why
the forensic audit was called for namely to promote, protect and
support intellectual property rights belonging to members of the
collective management organizations. The petitioner being an

artist deserves to be protected from manipulative entities who may
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fail to remit the royalties. The 1% Respondent has a duty to promote
the intellectual property rights of all Kenyans who include the
petitioner herein pursuant to articles 11 (2) and 40 (5) of the
Constitution. From the evidence availed by the 15t Respondent, the
forensic audit conducted was absolutely necessary in order to

streamline the 1%, 2"d and 3 interestec};;parties so as to protect and

L
"X the said organization. Itis

,
ublic knowledge that majority:iof, al‘tlstS" have been rendered
P g ] Jgf;’ ”f’?gf %
destitute and driven into pe ef failure of collective

4{,
/f”?”}{ ﬁ"’ e .

management orgamzatl@ pay the1r royaltles;as the said entities

promote the interest of the members of

. S
are mirred in bad goverrf’gnce lacli,f,ﬁntegrlty, 15’2;}; transparency
A Y | o

and accountabﬂitﬁ?ﬁ Hawe p ertigéd H¢' impugned audit report and

f"’f}"f

F “”*”?"f
note that the sé’gfn’é has unegﬁihed se/é;al irregularities such as non-

payment of royaltles to artlsts rufn-nmg 1’f1to millions of shillings. The

y 2 L )

said au@ht should e:seen as a godsend by"{members of the CMO’s

‘3”’;5"” |
who 1r/12j1ude the pet1t @n;r herelg,rféé the CMO’s will now be called
~f/ ,gff" G
to accéﬁ?ir:j for monies re’g%xf;éf’fij;;fj/n behalf of the members. I am
*"f
satisfied ’ﬁlfat the 1mpugned audit report conducted by the 1st
Wy,

Respondent duly comphed with the provisions of articles 10, 36,
. 4

and 47 of the Const1tut1on The membership of the collective

management organization has not been interfered with at all by the

salid audit since the same does not challenge the petitioner’s

membership in such organization but that the same is merely meant

to enable him enjoy the fruits of his association therein as the
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CMO’s will be monitored 1n fheir activities to see to it that they
promptly pay royalties to its members. Hence the petitioner’s
freedom of association under Article 36 of the Constitution is still
intact. The interested pafties \;vere duly given an opportunity to
present their views which they did leading to the audit report and
thus their rights under Article 47 were net interfered with at all. The

petitioner’s claim that he should have g een contacted directly by
&
the 15! Respondent appears to m to lack ény basis since a proper

ﬁjjﬁ”"m fjg.:ﬁ/

reading of section 46E o %@opyr o
Xfﬁ;’ffyg//&

tuatlon where té&inbers of collective

001 (as amended in

2019) does not provide f@rfa

o, .
management orgamzatlon”'g,f«are to’ﬁae conduci%é% directly and

individually by /, he,f’ Respg%”demﬁ”ﬁ’f?lt is a requ1re’§nent of the

L 4 .
copyright Act,/fhat all artls’gg, shoulﬁ be members of collective
| T, i,

manag ement orgamzauon who eg@wﬂl =‘1r/}//«;, turn be managed and

%” /’7 ”%
supexyi se y the: /%t Respondent;
. L N
1nterei£ed parties ha «“f’:ome up v&}/h a stratagem where one of its
i) .
memb’é%%was used as a s”ﬁﬁﬁ%g,g%n to take on the 15t Respondent
)

over the 1mpugned fOI?}lSlC audit. The forensic audit in my view

f%@ o
. was necessaryﬁa”hii}lt comphed with the provisions of articles 10, 36

\%

&1, found 1t rather curious that the

and 47 of the Const1tut10n It seems the 1%, 2"? and 3" interested
parties are reluctant and not ready to subject itself to scrutiny and
this is the more reason why I find the forensic audit ordered by the
1t Respondent to be the right antidote to such an opaque conduct

exhibited by the collective management organizations. The
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interested parties appear to have used the petitioner herein as a
shield with a view to hiding from being subjected to scrutiny by the .
15t Respondent. I find such kind of conduct to be mischievous. The
audit supports the national wvalues and principles of good
governance, integrity, transparency and accountability and was
meant to benefit the petitioner andgﬁpther artists wherein the
. ! .
collective management organizations vg;;ll be obliged to ensure

Ve

prompt payment of royalties to ifsimembeis. [ am satisfied that the

-
?i'éil?’aatfé”ff%he petitioner’s rights

£8

d not
"_.v ,/‘_,.r'"f " 4%5’43”}’?"’" i,
F ..
articles 10, 36, and 47 of théi¢onstitution or any other law.

‘ﬁ}; g “organizations under
'x.-",e’_,.;%'f‘,;. f
K G
g i
o

forensic audit complained c:,/f«gdi: :
i
and those of the collective mandgement g
flon ‘
17.The upshot of the foregoingobseryations is that the Petitioner’s

7 2
2 5,
28/09/2020 lackSimerit*ifhe same is dismissed with

petitioj%,;d}fgﬁte dzgf i Th

?,;,./; 5 i

i

St -3 3 .
no g”:’g’ff as to c%;fé,s. Conserva%%;y orders earlier granted are
%’{%’%’ . ’%; 2 ;éﬁ%
here;}%x vacated and/«o@%}%mcharé
. K7 ,
It is so ordered:,

o
@%
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In the presence of:

........ eeennenan.fOr Petitioner
for 15t Respondent

for 274 Respondent

»”f’r‘.ﬂ.
for 3xd Re‘%}bondent

i
.. Sﬁz‘/ ................................ for%lﬁ‘ft Inter%ed Party
I S for.21d Thtevestad Party

r 3*%dInterested Party

G 7
féfi%‘h Iﬁii’?g;érested Par%

7

%,

Q
o

k.

& 2 2
i i
W,

' i, L i
@ .

v . .
'?f;f’*’ b 7
i i -
% 4
i B,
. Y ]
.
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